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Passed by Shri. Uma Shanker, Commissioner (Appeals)

T Arising out of Order-in-Original No. CGST-VI/Ref-28/Umbrella/17-18 fifs: 13.10.2017 issued
by Assistant Commissioner, Central Tax, Anmedabad-South

g srdverepat 1 T wd wer Name & Address of the Appellant / Respondent
Umbrella India Staffing Solution
Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

TR PR BT TRIETT I :
Revision application to Government of India :
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() A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(b)

()

()

(d)

" In case of rebate of duty of excise on goods exported to any country or territory ‘outside

India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export 1o Nepal or Bhutan, without payment of
duty.

aﬁ%_mwa?fa%W?ﬁzﬁzﬁwﬂma%%qai@t@aﬁeqmaﬁﬂé%aﬁv@maﬁwww
frgw @ qamRe  amged, ardie & gR1 WIRG d1 A o8 A7 A F fac aIfrem (F.2) 1998 ERT 109 &R
frgaa fpy WY &N

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on cr after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. '
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,

Rs.5,000/- and Rs.10,000/- where amount of cuty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appeliate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal hefore CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Cradit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”
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ORDER IN APPEAL

M/s Umbrella India Staffing Solutions, 12 FF, National Chambers, Near
City Gold Cinema, Ashram Road, Ahmedabad- 380 009 (STR AAUP
W3127G SD001) (hereinafter referred to as ‘appellants’) have filed the
present appeals against the Order-in-Original number No.CGST-VI/REF-28/
Umbrelia/17-18 -dated 13.10.2017 (hereinafter referred to as ‘impugned
orders’) passed by the Asst. Commissioner, CGST, Div-VI (Vastrapur), APM
Mall, Ahmedabad (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief are that appellant, the proprietorship
firm, had provided manpower recruitment/supply service to M/s RMP
Bearing Ltd and had collected service Iax of Rs. 78,679/- which was
deposited to Government vide challan No. 0193/26.04.2015. M/s RMP
Bearing Ltd, the recipient, being body corporate was required under
Notification No. 30/2012-ST (under Reverse Charge Mechanism ) to
discharge 100% service tax liability of Rs. 78,679/-, therefore recipient paid
service tax of Rs. 78,679/~ vide e-recepit No. 193/24.06.2015.

3.  Appellant filed refund claim u/s 11B of CEA, 1944, of Rs.78,679/- on
27.06.2017 stating that it was mistakenly collected and paid to
Government. Claim was rejected by adjudicating authority by resorting to

11B, as it was filled after expiry of one year from date of payment of duty.

4. Being aggrieved with the impugned order, the appellants preferred an
appeal on 01.12.2017 before the Comm’ssioner (Appeals-1I), Ahmadabad
wherein it is contended that since the amount paid by appellant was not
amount of service tax hence, Section 11B of CEA, 1944 was not applicable
as there was no duty cast on them. Appellant relied upon Hon ble HC
decision in case of KVR Construction 2012(26) STR 195 (Kar. HC), M/s
Giriraj Construction [2017-TIOL-2170-HC-MUM]

5. Personal hearing in the case was granted on 31.1.2018. Shree Sanket
Gupta, Advocate appeared before me anc reiterated the grounds of appeal.
On being asked whether Service receiver has paid or not, Advocate is
unable to reply.

DISUSSION AND FINDINGS .
B é & ~.
6. I have carefully gone through the facts of the case on record@*"gr‘éf‘,@;ﬂ&%i’&%_

of appeal in the Appeal Memorandum and oral/written submission{s}'mad‘e Bys \
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7. "The issue for decision before me is whether or not the refund claim filed
by the appellant is hit by the limitation period of one year as envisaged
under Section 11B of the Central Excise Act, 1944, as made applicable to
service tax matter vide Section 83 of the Finance Act,1994. Appellant is
contesting that as legally they were not required to pay the duty but paid
mistakenly, so whatever is paid is in nature of deposit, therefore limitation
of time period of one year from duty payment u/s 11B is not applicable to
this case.

8.1 I find that that duty was paid by appellant on service Manpower supply
rendered which was not payable in terms of Notification No. 30/2012-ST, as
recipient being Body corporate. The applications for refund were filed
beyond prescribed statutory period prescribed u/s 11B. I find the appellants
paid the service tax unquestioningly. No protest was lodged. They were
regularly filing the Service Tax Returns, which were being assessed by the
proper officer. Therefore, what has been paid by then during the material
period was service tax only.

8.2 Since the service rendered by appellant to recipient body corporate is
appropriately classifiable under the category of Manpower supply service, it
does not mean that what was paid by them earlier did not constitute service
tax but was only a deposit. The character cannot change from tax to
deposit. It can at best be said that the service tax was paid by them for the
impugned period account of mis-construction, mis-application or wrong
interpretation of a provision of law. It is to be noted that the provisions of
Section 11B of the Central Excise Act, 1944, which have been made
applicable to service tax matters vide Section 83 of Chapter V of the
Finance Act, 1994, constitute "law" within the meaning of Article 265 of the
Constitution of India and in the face of the said provisions, which is
exclusive in its nature, no claim for refund is maintainable except under and

in accordance therewith

9. In present case the provisions of levy of duty under Notification No.
30/2012-ST has not been held to be unconstitutional. I am of considered
view that the refund is not grantable in view of judgment of Supreme Court
in Mafatlal Industries Ltd. (1997) 5 SCC 536/ [1997 (89) E.L.T. 247 (S.C.)]
holding that refund application beyond period specified under Section 11B
of Central Excise Act, 1944 could not be entertained unless refund was as a

consequence of declaration of a provision as unconstitutional.

10. The Hon'ble Supreme Court in the case of M/s Mafatlal Industrles vs e

Union of India reported in 1997 (89) ELT 247 (SC) = 2002- TIOL-54- S’C/*CX

has held that all claims for refund except where levy is held to be g
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unconstitutional are to be preferred and |adjudicated upon under Section
11B of the Central Excise Act. It is held as|under:

Yviies Where a duty has been collected under a particular
order which has become final, the: refund of that duty
cannot be claimed unless the order [ Whether it is an order
of assessment, adjudication or any other order under
which the duty is paid] is set aside:according to law. So
long as that order stands, the duty: cannot be recovered
back nor can any claim for its refund be entertained. It is
un-understandable how an assessment/adjudication made
under the Act levying or affirming the duty can be ignored
because some years later another view of law is taken by
another court in another person's case. Nor is there any
provision in the Act for re-opening the concluded
proceedings on the aforesaid basis. In short, no claim for
refund is permissible except under and in accordance with
Rule 11 and Section 11B. An order or decree of a court -
does . not become ineffective or unenforceable simply
because at a later point of time, a djfferent view of law is
taken. If this theory is applied universally, it will lead to
unimaginable chaos. Therefore, thei theory of mistake of
law and the consequent period of //'nf'litation of three years
from the date of discovery of such bvistake of law cannot
be invoked by an assessee takirfg advantage of the
decision in another assessee's case.i All claims for refund

ought to be, and ought to have been, filed only under and
in accordance with Rule 11/Sectior;7 11-B and under' no

.. . |
other provision and in no other forum. An assessee must

succeed or fail in his own proceedirggs and the finality of
the proceedings in his own case cannot be ignored and
refund ordered in his favour just because in another
asseSsee's case, a similar point is decided )'n favour of the
manufacturer/assessee. [see the pertinent observations of g
Hidayatullah, CJ. in Tilokchand Motic'[)and extracted in Para
37]. The decisions of this Court siaying to the contrary
must be held to have been deciided wrongly and are
accordingly overruled herewith.”.... ....... [AIR 1959 SC
135 and 1968 (3) SCR 662 over-ru/ed; 1969 (2) SCR 824

followed]
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11.' The judgment of the Supreme (ic-urt in th.e case of M/s Mafatlal
~ Industries Ltd cited supra [reported in 1997 (89) ELT 247 (SC) = 2002-
TIOL-54-SC-CX] has been again affirmed by the Supreme Court in the case
of Assistant Commissioner of Customs vs Anam Electrical Manufacturing Co
reported in 1997 (90) ELT 260 (SC) while dealing with the issue of
limitation prescribed under Section 11B of the Central Excise Act,
1944/Section 27 of the Customs Act, 1962. The Hon'ble Supreme Court has

observed as under:

"Such petitions must be held to be untenable in law,
regardless of any direction to the contrary contained in the
order in any appeal, suit or writ jurisdiction. Statutory time
fimit is not extendable by any authority or court in case of
illegal levy."

12. Since tax was paid in the name of service tax, the refund shall also be
of service tax itself and accordingly the provisions of section 11B applies.
The provisions for refund under the Central Excise Act/Finance Act have
been provided only under Section 11B and since there is no other provisions
in the law to allow refund, the provisions of section 11B should be followed
In case, it is held that the tax is collected without the authority of law, then
in all cases where tax is wrongly paid, the provisions of section 11B
becomes redundant. My view is supported by decisions in case of Giriraj
Construction & Parijat Construction Versus CCE, Cus & ST, NASIK 2016-
TIOL-1391-CESTAT-MUM where in duty was paid wrongly

13. I find that the judgments of the Madras High Court in case of KVR
Construction [2012 (26) STR 195 (Kar.)]relied by the appellant in their
appeal memo for claiming refund beyond the limitation period of 11B of
CEA, 1944, were passed in the writ petition filed by the party under article
226 of the Constitution. If appellant wish to have refund beyond limitation
period for said “mistake of law” then it is open to file writ in HC/SC
exercising writ jurisdiction under article 226 of the Constitution of India.

14, Adjudicating Authority or Commissioner (Appeal) authority or CESTAT

authority has no_authority to sanction refund of excise duty beyond time
limitation prescribed under 11B of CEA, 1944, even though duty paid is held g
to _be unconstitutional levy or illegally levy as all these authorities are

governed by statutory provisions under the Central Excise Act, 1944 . My

view is supported by decisions in case of MGM International Exports Ltd. v.
CCE (S. T.) reported in [2010] 20 STR 663 (Trib.-Chennai) wherein it was
held by the honorable Tribunal that the Tribunal is governed by X
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Court have the powers in exercising writ jurisdiction under article 226 of the
Constitution of India.

15. The normal statutory time limit under 11B applies if the goods or
services are taxable i.e. within purview of CEA 1944 or within purview of
Service tax Act. Tax on transaction related to service rendered by appellant
is levied under service tax category introduced by FA 1994. There is no
dispute with regard to the fact that Service tax is not leviable for service
rendered by appellant. The law does cover the transaction for payment of
service tax hence whatever is paid, by ignoring the exemption notification
no 30/2012- ST, is in nature of duty only. Payment made is by mistake of
facts and not by mistake of law. Tax was paid on own violation but under
authority of law, hence the time limit under Section 11B of the Act, is
applicable. I hold that the appellant are not eligible for the refund claimed
as refund is hit by limitation.

16. In view of above, appeal filed by the appellants is rejected and

impugned OIO is upheld.

17. 3dfieTea GaRT gor BT ITS 3riiel 7 fATERT ST Al & AT S &

17. The appeals filed by the appellant stand disposed off in above terms.
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Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad South .
2) The Commissioner Central Tax, CGST,Ahmedabad South.
3) The Asst. Commissioner, Central Tax, Div-VI, Ahmedabad South
4) The Asst. Commissioner(System), Hgq, Ahmedabad South.

Wd File.

6) P.A. File.







